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PERFORMANCE MANAGEMENT IN CANADA: THE DIFFERENCE 

BETWEEN DISCIPLINE AND LIABILITY 
Performance management is often treated as a 

supervisory responsibility. In Canada, it is much more 

than that. It is litigation prevention. 

Across jurisdictions, performance issues frequently 

evolve into reprisal claims, wrongful dismissal 

lawsuits, human rights applications, and occupational 

health and safety complaints. What begins as a 

concern about missed deadlines or poor leadership 

can quickly become an allegation of retaliation, bad 

faith, or discrimination. The financial and reputational 

consequences are real, measurable, and preventable. 

Canadian employment law does not prohibit employers 

from managing performance. It does not require 

tolerance of incompetence. It does not shield 

employees from accountability simply because they 

file complaints or request accommodation. What it 

does require is fairness, transparency, proportionality, 

and continuity. 

When those elements are missing, liability expands. 

The Legal Reality HR Leaders Must Understand 

Reprisal protections exist in every province and 

territory. They are embedded in employment standards 

legislation, human rights codes, occupational health 

and safety statutes, and for federally regulated 

employers, the Canada Labour Code. 

If an employee engages in protected activity and 

experiences discipline or termination shortly 

afterward, the employer must demonstrate that the 

decision was unrelated and grounded in legitimate 

performance concerns. Timing becomes evidence. 

Silence in the file becomes evidence. Shifts in tone 

become evidence. 

Courts and tribunals examine documentation carefully. 

They look for chronology. They look for warning. They 

look for opportunity to improve. They look for 

proportionality. 

When performance concerns were not documented 

before a complaint, the organization’s credibility 

weakens. When annual reviews contradict termination 

reasons, notice awards increase. When employers 

overreach on just cause without airtight evidence, 

legal fees escalate and settlement leverage 

deteriorates. 

The risk is not theoretical. Wrongful dismissal remains 

one of the most common forms of civil litigation in 

Canada. Human rights reprisal allegations routinely 

accompany discrimination complaints. OHS anti-

reprisal provisions can result in reinstatement orders 

and back pay. 

A single flawed termination can easily exceed six 

figures in direct and indirect costs. 

The Financial Multiplier Effect 

Performance management failures do not merely 

increase notice exposure. They multiply it. 

A mid-career manager earning $100,000 annually may 

attract 12 to 18 months of common law notice if 

terminated without an enforceable contract. Add 

benefits continuation, bonus entitlements, legal fees, 

and potential aggravated or human rights damages, 

and exposure can rise quickly into the $200,000 to 

$300,000 range. 

If the employer alleges just cause and fails to prove it, 

the financial and reputational consequences increase 

further. 

What often triggers that escalation is not the existence 

of performance deficiencies. It is the absence of 

process integrity. 

Process Integrity as Risk Governance 

High-functioning HR departments treat performance 

management as governance infrastructure. 



 
 
 
 
 
Clear expectations are documented before problems 

arise. Performance reviews reflect reality rather than 

optimism. Coaching conversations are summarized 

contemporaneously. Progressive discipline is 

proportional and consistent. Performance 

improvement plans are specific, measurable, and 

genuine. Termination decisions are reviewed 

strategically rather than emotionally. 

When this infrastructure exists, discipline becomes 

predictable. Termination becomes defensible. 

Litigation risk narrows. 

When it does not, termination becomes a gamble. 

The Critical Inflection Point: Protected Activity 

The greatest exposure arises when performance 

management intersects with protected activity. 

Harassment complaints, accommodation requests, 

safety refusals, medical leaves, wage complaints, and 

discrimination allegations all raise the evidentiary bar. 

At that moment, HR must shift from routine 

management to disciplined risk control. Continuity 

must be demonstrated. Emotional reactions must be 

contained. Structural separation may be required. 

Documentation must be precise. 

The question that guides defensibility is simple. Would 

this discipline have occurred on this timeline if the 

protected activity had never happened? 

If the answer is uncertain, the risk profile is elevated. 

Strategic Discipline Over Emotional Reaction 

Canadian courts consistently reward measured, 

proportionate conduct and penalize overreach. 

Termination for cause based on performance is 

possible but difficult to establish. The threshold is 

high. Alleging cause without compelling evidence 

often increases exposure rather than reducing it. 

Termination without cause following a well-

documented and fair process is frequently the more 

predictable and financially prudent path. 

HR leadership requires the discipline to distinguish 

between frustration and legal justification. 

The Core Insight 

Performance issues turn into reprisal claims when the 

file does not tell a consistent story. 

The solution is not perfection. It is structure. 

Expectations communicated early. Concerns 

documented when they arise. Warnings delivered 

clearly. Support provided genuinely. Consequences 

explained transparently. Decisions made 

proportionately. 

When that continuity exists, courts and tribunals tend 

to respect the employer’s authority to manage. When it 

does not, liability expands. 

This report provides a comprehensive framework for 

Canadian HR professionals to move from reactive 

discipline to defensible performance governance. It 

outlines the legal landscape, the financial stakes, the 

structural components of a litigation-ready system, 

and the strategic mindset required to reduce exposure 

while maintaining accountability. 

The objective is not simply to terminate more 

effectively. 

It is to ensure that when termination becomes 

necessary, the organization stands on solid ground. 

  



 
 
 
 
 

WHY PERFORMANCE ISSUES BECOME REPRISAL CLAIMS IN 

CANADA 
If you speak to any experienced Canadian employment 

lawyer, they will tell you the same thing. Most reprisal 

claims do not begin as reprisal cases. They begin as 

messy performance situations that were poorly 

documented, inconsistently managed, or badly timed. 

On paper, the employer’s position often looks 

reasonable. An employee was missing deadlines. 

Sales targets were not met. Team members 

complained about attitude or conduct. There were 

customer errors. The business needed to act. 

Then something happens. The employee files a 

harassment complaint. They request accommodation 

for a disability. They refuse unsafe work. They take 

medical leave. They raise a pay equity concern. They 

blow the whistle internally. 

Now the entire file is viewed through a different lens. 

Timing becomes the story. 

In Canada, reprisal protections are embedded across 

multiple legal regimes. Provincial employment 

standards statutes prohibit reprisals against 

employees who assert their statutory rights. Human 

rights legislation prohibits retaliation against 

individuals who assert discrimination claims or 

request accommodation. Occupational health and 

safety laws contain explicit anti-reprisal provisions 

protecting workers who raise safety concerns or 

refuse unsafe work. Federally regulated employers are 

subject to the Canada Labour Code and whistleblower 

protections with similar safeguards. 

What matters for HR professionals is not just that 

these protections exist. It is how tribunals and courts 

analyze them. 

The Burden Shifts Faster Than You Think 

In many Canadian jurisdictions, once an employee 

establishes that they engaged in a protected activity 

and experienced a negative consequence, the 

evidentiary burden shifts. The employer must show 

that the discipline or termination was unrelated to the 

protected activity and based on legitimate, 

documented performance concerns. 

That sounds straightforward. In practice, it is where 

most organizations struggle. 

According to Statistics Canada, wrongful dismissal 

and employment-related civil filings remain one of the 

most active areas of civil litigation across the country. 

Human rights commissions consistently report that 

reprisal allegations accompany a significant 

percentage of discrimination complaints. In Ontario, 

for example, reprisal is one of the most commonly 

alleged grounds in Human Rights Tribunal 

applications. It is rarely filed alone. It is added when 

performance discipline follows a complaint. 

The legal test is not whether you were annoyed by the 

complaint. The legal test is whether the discipline 

would have occurred anyway. 

If the performance concerns only appear in the file 

after the protected activity, your organization is 

already on the defensive. 

A Familiar Scenario 

Consider a common pattern. 

An employee raises concerns about workplace 

harassment. The complaint is investigated and not 

substantiated. Within a month, the employee receives 

their first written warning for “poor teamwork” and 

“negative attitude.” Three months later, they are 

terminated for ongoing performance issues. 

From the employer’s perspective, these issues had 

been brewing for a year. From the tribunal’s 

perspective, there is a single clean narrative. 

Complaint first. Discipline second. 



 
 
 
 
 
Canadian courts have repeatedly emphasized that 

employers are entitled to manage performance. 

However, they are not entitled to mask retaliation as 

performance management. 

In Boucher v. Wal-Mart Canada Corp., the Ontario Court 

of Appeal upheld significant aggravated and punitive 

damages where managerial conduct surrounding 

discipline and termination was found to be abusive 

and in bad faith. While not strictly a reprisal case, the 

decision reinforced an important point for HR leaders. 

When courts perceive that discipline is influenced by 

improper motive, damages escalate quickly. 

In Honda Canada Inc. v. Keays, the Supreme Court of 

Canada addressed bad faith in termination and 

clarified that damages can increase where the manner 

of dismissal is unfair or misleading. Although the 

Court refined the law on Wallace damages, it left no 

doubt that employer conduct during discipline and 

termination is heavily scrutinized. 

More recently, human rights tribunals across Canada 

have awarded significant damages where employees 

were disciplined shortly after asserting protected 

rights. In British Columbia and Ontario, tribunals have 

made clear that even subtle shifts in treatment 

following a complaint can support a reprisal finding. 

The pattern is consistent. It is not the existence of 

performance problems that creates liability. It is the 

inability to prove that those problems were being 

addressed consistently before the protected activity. 

Documentation Gaps Become Evidence 

One of the most dangerous assumptions HR 

professionals make is that informal coaching “counts.” 

Managers often believe they have had multiple 

conversations with an underperforming employee. 

They may even feel frustrated that nothing has 

improved. 

But if those conversations are not documented, they 

do not exist in a tribunal hearing. 

When a file contains twelve months of positive reviews 

followed by sudden written warnings immediately after 

a harassment complaint, the absence of prior 

documentation becomes powerful evidence. The 

tribunal is not required to assume the manager simply 

forgot to document. It may infer that the performance 

narrative was constructed after the fact. 

This is where performance management and recruiting 

law intersect in principle. In the recruitment context, 

Canadian courts have warned employers against 

misrepresentation and inducement practices that 

create liability when expectations are not grounded in 

reality  

Navigating the Ethical Tightrop… 

. In performance management, the parallel risk arises 

when expectations and criticisms are not transparently 

documented in real time. Courts react negatively to 

retroactive narratives. 

The Psychology of Reprisal Allegations 

It is also important to acknowledge something 

uncomfortable. Managers are human. When an 

employee files a complaint, especially one that feels 

unfounded, the relationship often changes. Tone 

shifts. Patience shortens. Scrutiny increases. 

None of this is unusual. But in a legal context, 

perception matters. 

Human rights tribunals routinely note that reprisal 

does not require dramatic retaliation. It can be 

established through subtle changes in treatment. 

Increased monitoring, exclusion from meetings, 

altered reporting relationships, or disproportionate 

discipline can all support an inference of reprisal if 

they follow closely on the heels of a protected act. 

For HR professionals, the key lesson is this. Once a 

protected activity occurs, the evidentiary bar rises. 

Every performance conversation must be deliberate, 

measured, and documented with precision. 

Performance Management Is Lawful. Retaliation Is 

Not. 

There is an understandable fear among managers that 

once an employee files a complaint, they are 



 
 
 
 
 
untouchable. That is not the law in Canada. Employees 

who engage in protected activity are not immune from 

performance management. They are protected from 

retaliation. 

Courts and tribunals recognize that workplaces must 

function. Productivity standards remain valid. 

Misconduct remains discipline-worthy. Performance 

improvement plans are legitimate tools. 

But the employer must be able to demonstrate 

continuity. The concerns existed before. They were 

communicated clearly. The employee was given 

opportunity to improve. The standards applied to 

everyone equally. 

Without that continuity, what might have been a routine 

termination without cause becomes a costly reprisal 

battle layered on top of wrongful dismissal exposure. 

And this is where the financial risk compounds. 

Because once reprisal is alleged, the case is no longer 

only about notice entitlement. It is about motive. It is 

about credibility. It is about whether the organization 

acted in bad faith. 

For Canadian HR leaders, Section 1 establishes the 

foundation for everything that follows in this report. 

Performance issues turn into reprisal claims not 

because employers lack the right to manage. They 

turn into reprisal claims because the file does not tell 

a consistent story. 

  



 
 
 
 
 

THE REAL COST OF GETTING PERFORMANCE MANAGEMENT 

WRONG IN CANADA 
Most HR professionals understand that terminations 

carry risk. What is often underestimated is how quickly 

that risk multiplies when performance management is 

sloppy, inconsistent, or poorly timed. 

In Canada, termination exposure is not limited to 

statutory minimums. The real liability lives in common 

law reasonable notice, human rights damages, reprisal 

penalties, legal costs, and reputational harm. When 

performance management collapses under scrutiny, 

the numbers escalate fast. 

Let’s ground this in reality. 

Common Law Notice Is the Starting Point, Not the 

Ceiling 

Unless a properly drafted and enforceable employment 

contract limits notice, terminated employees are 

entitled to reasonable notice at common law. That 

notice period is assessed based on age, length of 

service, position, and availability of similar 

employment. Courts routinely award far more than 

statutory minimums. 

A mid-level manager earning $95,000 per year with 

eight years of service can easily attract 10 to 14 

months of notice. That is $80,000 to $110,000 in 

salary alone. Add benefits continuation, pension 

contributions, bonus entitlements, and the number 

grows. 

If the organization alleges just cause and fails to prove 

it, the court often views the overreach harshly. Judges 

repeatedly caution employers that cause is a high 

threshold in Canada. When cause arguments collapse, 

notice periods are rarely reduced. In some cases, they 

are increased because of the manner of dismissal. 

Bad Faith Damages Are Not Theoretical 

The Supreme Court of Canada in Honda Canada Inc. v. 

Keays clarified that employers owe a duty of good faith 

in the manner of dismissal. When termination is 

conducted in a misleading, insensitive, or unfair way, 

additional damages may be awarded. 

Courts have extended notice periods or awarded 

aggravated damages where employers: 

• Constructed performance narratives after the fact 

• Alleged misconduct without proper investigation 

• Publicly embarrassed employees 

• Shifted termination reasons over time 

In Boucher v. Wal-Mart Canada Corp., the Ontario Court 

of Appeal upheld substantial aggravated and punitive 

damages where managerial conduct surrounding 

discipline was found to be abusive and malicious. The 

damages in that case exceeded $1 million, largely 

driven by the manner of treatment. 

That is an extreme example. But it demonstrates 

something critical. Courts do not simply look at 

whether termination was legally permissible. They 

examine how the employee was treated throughout the 

performance management process. 

If the file suggests retaliation, humiliation, or unfair 

treatment, damages rise. 

Reprisal Adds Another Layer of Exposure 

Now layer in reprisal risk. 

If an employee can establish that discipline or 

termination followed a protected activity, human rights 

tribunals can award damages for injury to dignity, 

feelings, and self-respect. In Ontario and British 

Columbia, awards in the $15,000 to $40,000 range are 

not uncommon. In more serious cases, they exceed 

that. 

Occupational health and safety anti-reprisal findings 

can result in reinstatement orders, back pay, and 

administrative penalties. Reinstatement is particularly 

disruptive for employers who assumed the 

employment relationship was over. 



 
 
 
 
 
For federally regulated employers, the Canada 

Industrial Relations Board has broad remedial powers 

in reprisal and unjust dismissal cases, including 

reinstatement and compensation. 

The risk here is not just financial. It is operational. 

Being ordered to reinstate a terminated employee after 

a flawed performance process can undermine 

management credibility and team morale. 

The Cost Multiplier Effect 

Let’s put this together in practical terms. 

Imagine a 52-year-old senior supervisor earning 

$110,000 annually with 12 years of service. The 

organization believes there is cause due to chronic 

performance issues but the documentation is 

inconsistent and largely undocumented prior to a 

harassment complaint filed six months earlier. 

The employer terminates for cause. The employee 

sues for wrongful dismissal and files a reprisal 

complaint. 

The likely exposure if cause fails: 

• 14 to 18 months reasonable notice 

• Benefits and bonus continuation 

• Legal fees on both sides 

• Potential human rights damages for reprisal 

• Reputational risk 

Conservatively, that can exceed $200,000 to $300,000 

in direct and indirect costs. And that assumes no 

punitive damages. 

The original performance issue may have involved 

missed deadlines and supervisory weaknesses. The 

financial outcome now looks like a major capital loss. 

This is the multiplier effect of poor process. 

Performance Management Failures Extend Notice 

Periods 

Canadian courts regularly consider the quality of the 

employer’s performance management efforts when 

assessing notice. If the employee was never warned, 

never coached, and never placed on a structured 

improvement plan, the court may conclude that 

termination was abrupt and unexpected. 

That perception influences notice length. 

Employees who are blindsided often receive longer 

notice because the court determines they were not 

given a fair opportunity to adjust or improve. 

Conversely, employees who received documented 

warnings and structured support may receive shorter 

notice because termination was more foreseeable. 

In other words, good performance management does 

not just reduce reprisal risk. It can directly reduce 

termination liability. 

Legal Fees and Management Time 

There is also the invisible cost. Employment litigation 

is expensive and time consuming. Even modest 

wrongful dismissal claims can generate $25,000 to 

$75,000 in legal fees before trial. Trials themselves 

can push that much higher. 

Management time is consumed in document 

production, examinations for discovery, mediation, and 

preparation. Internal morale is affected. Leadership 

focus shifts away from growth and toward defense. 

All of this often stems from what could have been 

avoided with structured documentation and consistent 

coaching. 

CFO Perspective 

From a financial leadership standpoint, performance 

management should be viewed as risk mitigation 

infrastructure. It is not administrative overhead. It is 

loss prevention. 

When HR systems are weak, termination decisions 

become high-stakes gambles. When systems are 

strong, termination becomes a strategic choice 

supported by evidence. 

The difference between the two is not philosophical. It 

is measurable in six-figure increments. 

  



 
 
 
 
 

ANATOMY OF A DEFENSIBLE PERFORMANCE MANAGEMENT 

SYSTEM 
If Section 1 explained why performance issues 

become reprisal claims, and Section 2 quantified what 

those claims can cost, this section answers the 

practical question every HR leader is asking. 

What does a defensible performance management 

system actually look like in a Canadian workplace? 

Not a theoretical policy manual. Not a template sitting 

on a shared drive. A real system that protects the 

organization when discipline escalates and 

termination becomes necessary. 

The truth is this. Most performance failures in 

litigation are not caused by bad intent. They are 

caused by inconsistency. Managers coach informally. 

Expectations shift without being clarified. 

Documentation is partial. Reviews are inflated to avoid 

awkward conversations. Then, when termination 

occurs, the file does not reflect reality. 

A defensible system closes those gaps. 

Clear Expectations That Exist Before Problems Arise 

You cannot discipline an employee for failing to meet 

expectations that were never clearly defined. 

Canadian courts and tribunals repeatedly emphasize 

that performance standards must be communicated in 

advance. If a job description is outdated, vague, or 

inconsistent with actual duties, it becomes difficult to 

argue that the employee knew what was required. 

A defensible system begins with role clarity. 

Every employee should have: 

A written job description that reflects current 

responsibilities. 

Defined performance objectives. 

Clear reporting relationships. 

Consistent evaluation criteria across comparable 

roles. 

This is not about overengineering documents. It is 

about eliminating ambiguity. If a sales target, 

production quota, or supervisory expectation is 

critical, it must be articulated. 

In wrongful dismissal cases, one of the most common 

cross-examination questions is simple. “Where is that 

expectation documented?” 

If the answer is “we discussed it,” the file weakens 

immediately. 

Performance Reviews That Reflect Reality 

One of the most damaging patterns in Canadian 

employment litigation is the “inflated review problem.” 

An employee receives positive annual reviews for 

years. There are no documented concerns. Suddenly, 

after a complaint or conflict, written warnings appear. 

Tribunals do not ignore that shift. They focus on it. 

A defensible system requires honest evaluations. Not 

brutal. Not demoralizing. Honest. 

If performance is trending downward, the review must 

reflect that. If teamwork is an issue, it must be 

documented. If deadlines are missed, that should be 

noted contemporaneously. 

Avoiding difficult feedback in annual reviews feels 

humane in the moment. But it creates enormous legal 

exposure later. Courts interpret glowing reviews 

followed by abrupt termination as evidence that the 

stated performance concerns are pretextual. 

Consistency builds credibility. Inconsistency 

undermines it. 

Progressive Discipline That Is Actually Progressive 

Progressive discipline is often misunderstood. It is not 

a rigid ladder that must always start with a verbal 

warning. Nor is it a formality that you rush through to 

justify termination. 



 
 
 
 
 
It is a structured opportunity for correction. 

A defensible approach typically moves through 

escalating stages of communication. Coaching and 

informal discussion. Clear written warning identifying 

specific deficiencies. A final warning or performance 

improvement plan if issues persist. 

What matters is not the label attached to each stage. 

What matters is whether the employee was clearly told 

three things. 

What the problem is. 

What improvement looks like. 

What the consequences are if improvement does not 

occur. 

If those elements are missing, tribunals often 

conclude the employee did not have a fair opportunity 

to improve. 

It is also important to recognize that progressive 

discipline does not mean tolerating chronic 

underperformance indefinitely. Canadian law does not 

require employers to endlessly coach employees who 

fail to improve. It requires that employees understand 

expectations and consequences. 

The difference is significant. 

Contemporaneous Documentation That Survives 

Scrutiny 

Documentation is the backbone of defensibility. 

But not all documentation is equal. 

Notes written months later are far less persuasive than 

notes created at the time of the conversation. Emails 

summarizing expectations immediately after a 

meeting are more credible than generalized 

statements inserted into a termination letter. 

Effective documentation includes specifics. 

Instead of stating “performance is unsatisfactory,” 

identify missed deadlines, specific incidents, 

measurable targets, or customer complaints. Instead 

of stating “poor attitude,” describe the behaviour 

observed and its impact. 

Tribunals and courts look for objective evidence. 

Vague characterizations are often interpreted as 

subjective dissatisfaction rather than legitimate 

performance concerns. 

Equally important is acknowledgement. Where 

possible, have the employee sign written warnings or 

confirm receipt by email. If they refuse, document the 

refusal. The goal is not to force agreement. It is to 

demonstrate that the concerns were communicated. 

Consistency Across Employees 

In reprisal cases especially, comparative treatment 

becomes central. 

If one employee who files a complaint is disciplined 

for conduct that others engage in without 

consequence, the employer’s credibility collapses. 

Selective enforcement is a red flag. 

A defensible system includes internal calibration. HR 

should periodically review discipline patterns across 

departments to ensure that standards are applied 

consistently. 

This does not require identical outcomes in every 

situation. Context matters. But unexplained disparities 

create litigation risk. 

Consistency also extends to tone. If managers 

abruptly shift from supportive communication to 

highly critical language after a protected activity, that 

shift will be examined carefully. 

Separation Between Performance and Emotion 

This is less procedural and more cultural, but it 

matters. 

When performance management becomes personal, 

documentation becomes defensive rather than 

objective. Managers begin writing with frustration 

instead of clarity. Language sharpens. Emails grow 

longer and more accusatory. 

Those communications often become exhibits in 

court. 



 
 
 
 
 
A defensible system trains managers to separate the 

individual from the issue. Focus on output, behaviour, 

metrics, and expectations. Avoid commentary that 

appears retaliatory, sarcastic, or punitive. 

Canadian judges read tone. Human rights adjudicators 

read tone. And tone influences outcomes. 

The Litigation Readiness Test 

A simple internal test can strengthen any system. 

If this employee were terminated tomorrow and the 

entire performance file was disclosed to external 

counsel, would it tell a clear chronological story? 

Would it show that expectations were known, concerns 

were communicated, support was offered, and 

consequences were understood? 

Or would it look like the organization began building a 

case only after conflict arose? 

The answer to that question often determines whether 

a matter settles quickly or proceeds to protracted 

litigation. 

Performance Management as Infrastructure 

It is helpful to reframe performance management not 

as a disciplinary function but as organizational 

infrastructure. 

Finance departments build controls to prevent fraud. 

IT builds security protocols to prevent breaches. HR 

builds performance systems to prevent litigation and 

protect operational integrity. 

When that infrastructure is weak, termination 

decisions feel risky and reactive. When it is strong, 

termination becomes a strategic decision supported 

by evidence. 

And this distinction becomes even more critical when 

performance issues overlap with protected activity. 

  



 
 
 
 
 

MANAGING PERFORMANCE AFTER A PROTECTED EVENT 
This is where even well-run organizations begin to feel 

exposed. 

Up until this point, performance management may 

have followed a steady rhythm. Expectations were 

communicated. Feedback was delivered. 

Documentation was reasonably consistent. Then a 

protected event occurs. An employee files a 

harassment complaint, requests medical 

accommodation, refuses unsafe work, raises a pay 

equity concern, or alleges discrimination. From that 

moment forward, the legal environment changes. 

The employer does not lose the right to manage 

performance. But the evidentiary bar rises 

immediately. 

The Evidentiary Bar Rises 

Canadian tribunals and courts recognize that 

performance management must continue after 

protected activity. Employees are not immunized from 

accountability because they assert their rights. 

However, once a complaint or protected act occurs, 

timing and motive become central issues in any later 

dispute. 

If discipline follows closely after the protected activity, 

the legal analysis will focus on whether performance 

concerns were genuine and ongoing, or whether they 

were triggered by the complaint itself. In many 

provinces, once an employee establishes that they 

engaged in protected conduct and experienced 

adverse treatment, the employer must demonstrate 

that the decision was unrelated and legitimate. 

Human rights tribunals frequently examine whether 

performance issues were documented before the 

protected activity occurred. If the file is silent prior to 

the complaint and suddenly active afterward, 

adjudicators often draw inferences. Under 

occupational health and safety legislation, anti-reprisal 

provisions are similarly robust. Employers have been 

ordered to reinstate employees where evidence of pre-

existing performance management was thin or 

inconsistent. The pattern across Canada is consistent. 

Continuity matters. 

Do Not Freeze. Do Not Overcorrect. 

At this stage, organizations often make one of two 

mistakes. 

Some managers become hesitant and stop managing 

performance altogether. They fear that any corrective 

conversation will be perceived as retaliation, so they 

avoid difficult discussions. Performance deteriorates 

further, colleagues become frustrated, and the 

situation becomes harder to correct. When termination 

eventually occurs, the delay can undermine credibility 

because it appears reactive rather than measured. 

Other managers move in the opposite direction. 

Feeling defensive or frustrated by the complaint, they 

increase scrutiny dramatically. Minor issues that were 

previously handled informally are suddenly 

documented formally. Tone becomes sharper. Emails 

become longer and more critical. Even if the 

performance concerns are real, the shift in approach 

creates risk. Tribunals are attentive to sudden changes 

in treatment. 

The key principle is continuity. If performance 

management was underway before the protected 

event, it should continue calmly, consistently, and 

professionally. If no structured management existed 

before, the organization should slow down and 

establish clear expectations before escalating 

discipline. 

Separate the Complaint from the Performance 

Process 

Structural separation can significantly reduce risk. 

If a complaint has been filed against a direct 

supervisor, that supervisor should not be the sole 

decision-maker on discipline during the investigation. 

Even if the complaint ultimately lacks merit, optics 

matter. Assigning oversight to another manager or HR 

professional helps demonstrate objectivity and 



 
 
 
 
 
protects the organization from allegations that 

discipline was personal or retaliatory. 

Accommodation scenarios require particular care. 

Canadian human rights law imposes a duty to 

accommodate to the point of undue hardship. If 

performance deficiencies may be linked to disability, 

family status, or another protected ground, the 

employer must explore accommodation before 

disciplining. Failing to assess whether support or 

modification could address the issue does not simply 

create reprisal exposure. It may constitute 

discrimination. 

Medical Leave and Performance Management 

Medical leave situations are especially sensitive. 

Courts scrutinize terminations that occur shortly after 

an employee returns from disability leave. Even when 

performance issues predate the leave, documentation 

must clearly reflect that history. If discipline is 

imposed immediately upon return without evidence of 

prior concern, the inference of retaliation becomes 

easier to draw. 

The broader lesson from Honda Canada Inc. v. Keays 

remains relevant. When health issues intersect with 

discipline, employer conduct is examined closely and 

good faith matters. Before imposing discipline, 

confirm that performance expectations were clearly 

communicated and that any required accommodation 

has been properly assessed. 

Mind the Tone Shift 

Tone matters more than most managers appreciate. 

Before a complaint, communication may be informal 

and collaborative. Afterward, if language becomes 

formal, accusatory, or rigid, that shift can be 

interpreted as retaliatory. HR should coach managers 

to remain factual and neutral. Performance 

discussions should focus on measurable output and 

observable behaviour, not on emotion or perceived 

disloyalty. 

Human rights adjudicators often examine internal 

emails. Judges read tone. Language that appears 

defensive or irritated can undermine otherwise 

legitimate discipline. 

The “Would This Have Happened Anyway?” Test 

A practical internal question can guide decision-

making in these situations. 

Would this discipline have occurred on this timeline if 

the protected activity had never happened? 

If the honest answer is no, the organization should 

pause. If the answer is yes, the file should be able to 

demonstrate that through prior documentation and 

consistent expectations. Without that chronology, even 

legitimate discipline may appear reactive. 

Avoid Retrospective File Building 

One of the most damaging responses at this stage is 

retrospective documentation. 

After a complaint, managers sometimes attempt to 

reconstruct months of undocumented concerns in 

lengthy summaries. The intention is protective. The 

effect is usually harmful. Tribunals tend to discount 

documentation that appears to have been created only 

after conflict arose. It reads as strategic rather than 

contemporaneous. 

It is far better to acknowledge that prior 

documentation was limited and move forward with 

structured, transparent communication than to 

attempt to recreate history. 

HR Oversight Is Risk Control 

HR’s role becomes central once protected activity is 

involved. 

Review disciplinary drafts before they are issued. 

Ensure that language is measured and specific. 

Confirm that expectations are reasonable and 

consistent with the role. Examine whether similar 

conduct by other employees has been addressed 

similarly. 



 
 
 
 
 
This oversight is not bureaucratic interference. It is 

risk management. 

Employees who engage in protected activity are not 

shielded from accountability. Canadian law does not 

require employers to tolerate ongoing substandard 

work simply because a complaint was filed. What the 

law requires is fairness, consistency, and absence of 

retaliatory motive. 

If performance remains deficient after clear 

expectations and reasonable opportunity to improve, 

termination without cause may still be appropriate. 

The difference is that the file must demonstrate 

integrity and continuity rather than reaction. 

  



 
 
 
 
 

PERFORMANCE IMPROVEMENT PLANS THAT HOLD UP IN 

COURT 
If there is one document that routinely determines the 

outcome of a performance-based termination in 

Canada, it is the Performance Improvement Plan. 

When done properly, a PIP demonstrates fairness, 

clarity, and genuine opportunity. When done poorly, it 

becomes Exhibit A in a wrongful dismissal or reprisal 

case. 

Courts and tribunals are not impressed by cosmetic 

process. They look at substance. Was the employee 

given a real chance to improve, or was the PIP simply a 

paper trail leading to a predetermined exit? 

That distinction matters. 

A PIP Is Not a Termination Script 

One of the most common mistakes organizations 

make is treating a PIP as a transitional step before 

dismissal. The outcome has already been decided. The 

PIP is used to justify it. 

Employees sense this immediately. So do 

adjudicators. 

A defensible PIP is built on a simple premise. The 

employer genuinely wants performance to improve. 

The employee is being told, clearly and respectfully, 

what must change and what success looks like. 

If improvement occurs, employment continues. If it 

does not, termination may follow. But the opportunity 

must be real. 

Canadian courts often ask whether the employee was 

warned that their job was in jeopardy. A well-structured 

PIP answers that question explicitly. It communicates 

risk without theatrics. It removes ambiguity. 

Specificity Is Everything 

Vague PIPs are legally fragile. 

Statements such as “improve attitude,” “be more 

professional,” or “demonstrate leadership” are almost 

meaningless in litigation. They are subjective and 

difficult to measure. An employee can always argue 

that improvement occurred but the employer remained 

dissatisfied for unrelated reasons. 

A defensible PIP identifies concrete deficiencies and 

measurable expectations. 

If deadlines have been missed, identify which ones 

and how often. If sales targets are not being met, state 

the expected numbers. If supervisory communication 

is lacking, outline observable behaviours that must 

change, such as frequency of team meetings, 

documented coaching sessions, or completion of 

performance reviews by specific dates. 

Specificity reduces ambiguity. Ambiguity increases 

dispute. 

Tribunals frequently examine whether the employee 

understood what was required. A PIP written in 

generalities invites argument. A PIP grounded in 

measurable expectations is far harder to challenge. 

Reasonable Timeframes Matter 

A common legal vulnerability arises when 

improvement timelines are unrealistic. 

Expecting transformation in two weeks where 

deficiencies developed over a year is rarely defensible. 

Courts look at proportionality. The more complex the 

role and the longer the tenure, the more reasonable the 

improvement window should be. 

There is no fixed rule. However, Canadian case law 

consistently emphasizes fairness and opportunity. If 

the employee can demonstrate that the timeframe was 

too short to allow meaningful correction, the PIP loses 

credibility. 

That does not mean employers must tolerate 

prolonged underperformance. It means timelines must 

align with the nature of the issue. Administrative errors 



 
 
 
 
 
may be corrected quickly. Leadership development and 

behavioural change typically require longer horizons. 

Documenting why a specific timeframe was chosen 

strengthens defensibility. 

Support Must Be Genuine 

A PIP is not only about identifying deficiencies. It is 

also about identifying support. 

Courts look at whether the employer provided 

reasonable tools for improvement. That may include 

additional training, clearer reporting structures, 

workload adjustments, or more frequent check-ins. 

This is particularly important where performance 

concerns may intersect with accommodation 

obligations. If an employee has disclosed a disability 

or other protected characteristic that could affect 

performance, the employer must consider whether 

accommodation would assist improvement before 

moving to termination. 

Failure to explore support options can shift a 

performance case into a discrimination case quickly. 

Support does not mean lowering standards. It means 

ensuring the employee has a fair opportunity to meet 

them. 

Regular Check-Ins and Documentation 

A PIP should not be a document handed to an 

employee and forgotten until the deadline arrives. 

Regular check-ins during the improvement period serve 

two purposes. First, they reinforce expectations and 

provide feedback. Second, they create a 

contemporaneous record of progress or lack thereof. 

Courts and tribunals frequently examine whether the 

employer monitored progress meaningfully. If the file 

shows silence during the PIP period and a termination 

at the end, it can appear procedural rather than 

evaluative. 

Meeting notes should reflect whether improvement 

occurred, where gaps remain, and what additional 

guidance was provided. If progress is partial, that 

should be acknowledged. If performance deteriorates 

further, that too should be recorded objectively. 

Consistency builds credibility. 

Clarity About Consequences 

A legally sound PIP does not hide the stakes. 

The employee should be clearly informed that failure 

to meet expectations may result in further discipline, 

up to and including termination. Canadian courts have 

repeatedly noted that employees must understand the 

potential consequences of continued deficiencies. 

Without that clarity, termination can appear abrupt. 

This does not require threatening language. It requires 

transparency. When expectations, timelines, support, 

and consequences are all documented, the employer 

demonstrates procedural fairness. 

When Improvement Does Not Occur 

If the PIP period ends and performance remains below 

standard, the organization must decide how to 

proceed. 

In most Canadian contexts, termination without cause 

remains the safer path unless the performance 

deficiencies are so severe and persistent that just 

cause can be established. The threshold for just cause 

based on incompetence is high. Courts require proof 

that the employee was warned, given reasonable 

opportunity to improve, and failed to do so. 

Even then, cause findings are unpredictable. 

From a risk management perspective, many employers 

choose to terminate without cause following a 

documented and fair PIP process. This reduces 

litigation risk and limits exposure to notice and 

statutory obligations rather than expanded damages. 

The PIP then becomes evidence of fairness rather than 

a battleground over misconduct. 

The Litigation Readiness Question 

Before acting on a failed PIP, HR should ask a 

straightforward question. If this document were 



 
 
 
 
 
reviewed by a judge or tribunal member, would it 

appear balanced, specific, and fair? 

Would it show that the organization genuinely 

attempted to correct performance? Would it 

demonstrate that expectations were realistic and 

clearly communicated? Would it reflect 

professionalism rather than frustration? 

If the answer is yes, the PIP strengthens the 

organization’s position significantly. If the answer is 

uncertain, pause and reassess before moving to 

termination. 

Performance improvement plans are not merely 

internal management tools. In Canada, they are often 

the foundation upon which defensible terminations are 

built. 

  



 
 
 
 
 

TERMINATION FOR PERFORMANCE: CAUSE VERSUS WITHOUT 

CAUSE 
This is where discipline turns into legal strategy. 

In Canadian employment law, there is a fundamental 

distinction between termination for cause and 

termination without cause. Many performance 

disputes escalate unnecessarily because employers 

overestimate their ability to establish cause. When 

that strategy fails, liability expands dramatically. 

HR leaders must approach this decision with discipline 

and realism. 

The High Threshold for Just Cause 

In Canada, just cause is often described as the capital 

punishment of employment law. It eliminates the 

employer’s obligation to provide notice or pay in lieu. 

Because the consequence is severe, courts apply a 

high threshold. 

Poor performance alone rarely meets that threshold. 

To establish cause based on incompetence or 

performance, courts generally require evidence that 

the employee was warned clearly, given reasonable 

opportunity to improve, provided with support, and 

informed that continued failure could result in 

termination. Even then, the employer must 

demonstrate that the deficiencies were serious and 

ongoing. 

In practice, many cause arguments fail because 

documentation is inconsistent or because the 

employer cannot demonstrate that expectations were 

clear and consistently applied. 

When cause fails, the financial consequences 

compound. The employee receives reasonable notice, 

and in some cases the court’s assessment of the 

employer’s overreach influences the tone of the 

decision. 

Why Overreaching Is Expensive 

There is a recurring pattern in Canadian wrongful 

dismissal litigation. The employer alleges cause 

confidently. During litigation, weaknesses in the 

documentation become apparent. The employer 

retreats to a without-cause position. By that stage, 

legal fees have escalated and settlement leverage has 

weakened. 

Courts do not look favourably on speculative cause 

arguments. In several appellate decisions, judges have 

emphasized that cause must be supported by solid 

evidence and proportionality. 

The Supreme Court of Canada in McKinley v. BC Tel 

clarified that dishonesty or misconduct must be 

assessed contextually and proportionally. Although 

that case focused on dishonesty rather than 

performance, the broader lesson applies. Termination 

for cause must be proportionate to the misconduct or 

incompetence. 

In performance cases, that proportionality analysis 

often favours notice rather than cause. 

Termination Without Cause as a Risk Management 

Tool 

In Canada, employers are generally permitted to 

terminate employment without cause provided 

statutory and common law notice obligations are 

satisfied, unless contractual terms limit notice 

properly. 

From a strategic standpoint, termination without cause 

following a well-documented PIP often represents the 

lower-risk option. It acknowledges that performance 

remains inadequate while avoiding the unpredictability 

of cause litigation. 

This does not mean rewarding poor performance. It 

means recognizing that the legal threshold for 

eliminating notice is high and that litigation costs can 

quickly exceed the value of notice. 



 
 
 
 
 
A documented performance management history still 

matters in a without-cause termination. It can 

influence negotiation dynamics and reduce the 

likelihood of aggravated damages. But it avoids the all-

or-nothing gamble associated with cause. 

When Cause May Be Appropriate 

There are circumstances where cause may be 

defensible in performance-related cases. Chronic 

incompetence combined with repeated warnings and 

clear failure to improve may justify it. However, those 

cases are less common than many managers believe. 

Cause is more frequently upheld where performance 

deficiencies intersect with misconduct, such as 

deliberate falsification of records, insubordination, or 

gross negligence. 

Even in those situations, proportionality remains 

central. A single incident rarely supports cause unless 

it fundamentally destroys the employment 

relationship. 

HR leaders should be cautious about equating 

frustration with legal justification. Courts distinguish 

between disappointment and repudiation. 

The Role of Documentation in the Cause Analysis 

If cause is contemplated, the documentation must 

demonstrate three core elements clearly. The 

employee understood the standard. The employee was 

warned about deficiencies and consequences. The 

employee was given a reasonable opportunity to 

improve. 

If any of those elements are missing, the cause 

argument weakens significantly. 

Performance improvement plans become central at 

this stage. A structured PIP with measurable targets, 

documented check-ins, and clear warning of 

consequences strengthens the employer’s position. 

Without it, cause becomes speculative. 

Even then, many employment lawyers advise a 

cautious approach unless the evidence is 

overwhelming. 

Strategic Discipline for HR Leaders 

The decision between cause and without cause is not 

only legal. It is strategic and financial. 

Consider the earlier cost analysis. If the employee’s 

notice exposure is estimated at twelve months and 

legal fees to litigate cause could exceed six figures, 

the business case for alleging cause weakens quickly 

unless the evidence is compelling. 

A disciplined HR function recognizes that sometimes 

paying notice is not weakness. It is risk control. 

The goal is not to punish poor performance. The goal 

is to protect the organization from avoidable liability 

while maintaining accountability standards. 

The Credibility Question 

Courts often evaluate credibility when cause is 

alleged. If the employer appears to exaggerate 

performance issues to avoid paying notice, that 

perception can influence not only the cause analysis 

but also damages and cost awards. 

Conversely, employers who acknowledge that 

performance was inadequate but choose to terminate 

without cause often appear measured and reasonable. 

That tone can influence settlement dynamics and 

judicial discretion. 

The strength of your documentation should guide the 

strategy. Not emotion. Not frustration. Not principle. 

  



 
 
 
 
 

COMMON MISTAKES THAT TRIGGER REPRISAL FINDINGS IN 

CANADA 
By the time a reprisal allegation reaches a tribunal or 

court, the performance narrative is no longer just 

internal management history. It is evidence. Every 

email, review, and disciplinary memo is examined for 

motive, timing, and consistency. 

Across Canadian decisions, certain patterns appear 

again and again. These are not dramatic acts of 

retaliation. They are ordinary management missteps 

that create the appearance of retaliation. And 

appearance, in employment litigation, carries weight. 

Understanding these patterns is one of the most 

effective ways to prevent avoidable liability. 

The First Discipline Appears After the Complaint 

This is the most common and most damaging 

scenario. 

An employee files a harassment complaint or requests 

accommodation. Within weeks, they receive their first 

formal written warning. The employer insists that 

performance issues existed for months. The file does 

not show it. 

Human rights tribunals across Canada routinely focus 

on chronology. If there is no documentation of concern 

prior to the protected activity, the tribunal may infer 

that discipline was triggered by the complaint rather 

than performance. 

The employer’s frustration may be genuine. The 

performance concerns may be real. But if they were 

not recorded before the complaint, the organization’s 

credibility weakens immediately. 

Chronology tells the story. 

Performance Reviews That Contradict Termination 

Reasons 

Another recurring problem is the inflated review. 

An employee receives satisfactory or positive 

evaluations for years. There are no documented 

warnings. Then, following conflict or complaint, the 

employee is terminated for long-standing 

incompetence. 

Courts are skeptical of this narrative. 

Judges regularly question why serious deficiencies 

were not reflected in annual reviews. If performance 

was truly inadequate, why did prior documentation 

suggest otherwise? The gap between review history 

and termination rationale becomes fertile ground for 

cross-examination. 

This inconsistency often leads to extended notice 

awards because the termination appears abrupt and 

unexpected. 

Shifting Explanations for Termination 

Consistency in reasoning matters. 

If an employer initially cites restructuring, then later 

emphasizes performance deficiencies, and later still 

references behavioural issues, the shifting narrative 

damages credibility. 

Courts look for a coherent explanation grounded in 

documented evidence. When reasons evolve during 

litigation, adjudicators may conclude that the employer 

is searching for justification rather than presenting the 

true reason. 

A stable, consistent explanation supported by 

documentation is far more defensible than a multi-

layered narrative developed over time. 

Disciplining Conduct That Was Previously Tolerated 

Selective enforcement is a red flag. 

If multiple employees engage in similar conduct but 

only the individual who engaged in protected activity is 

disciplined, the disparity becomes central to the 



 
 
 
 
 
analysis. Tribunals frequently examine comparator 

evidence. How were others treated in similar 

circumstances? 

This does not require identical outcomes in every 

case. Context matters. However, unexplained 

differences in treatment can support an inference of 

retaliation. 

HR oversight is critical here. Patterns of discipline 

should be periodically reviewed to ensure consistency 

across departments and managers. 

Escalation in Tone After Protected Activity 

Tone is often underestimated. 

Before a complaint, communication may have been 

informal and collaborative. After the complaint, emails 

become rigid, legalistic, or accusatory. Minor issues 

are elevated quickly to formal discipline. The 

relationship shifts visibly. 

Human rights adjudicators and judges read internal 

communications carefully. Abrupt changes in tone can 

suggest personal frustration or retaliatory motive, even 

if performance concerns are legitimate. 

Professional neutrality is not cosmetic. It is protective. 

Terminating During or Immediately After Leave 

Without Clear History 

Terminations that occur during medical leave or 

shortly after return are scrutinized heavily. 

If the performance record prior to leave is thin, 

termination at that stage appears suspect. Courts 

require employers to demonstrate that concerns 

predated the leave and were communicated clearly. 

In Honda Canada Inc. v. Keays, although the facts were 

complex, the broader lesson remains relevant. Where 

disability and discipline intersect, the employer’s 

conduct must be demonstrably fair and in good faith. 

Even where termination is justified, poor timing 

combined with weak documentation can create 

exposure far beyond notice. 

Retrospective Documentation 

Few practices damage credibility more than 

reconstructing history after conflict arises. 

Managers sometimes draft detailed summaries of 

months of alleged deficiencies immediately after a 

complaint is filed. The intention is defensive. The 

impact is often the opposite. 

Tribunals regularly discount documentation that 

appears to have been created only after the 

employment relationship deteriorated. 

Contemporaneous records carry weight. Retrospective 

narratives invite skepticism. 

If earlier documentation was limited, the best course 

is to move forward transparently rather than attempt to 

rebuild the past. 

Failing to Warn That Employment Is at Risk 

Employees must understand the stakes. 

Canadian courts frequently emphasize that 

termination for incompetence requires clear warning. 

If an employee was never told that their job was in 

jeopardy, termination may appear disproportionate. 

This principle also influences reprisal analysis. If 

discipline escalates suddenly without clear prior 

warning, the inference of reactionary motive 

strengthens. 

Clarity protects the organization. 

The Pattern Behind the Pattern 

What is striking about these mistakes is that none of 

them involve overt retaliation. They involve 

inconsistency, poor communication, and emotional 

management decisions made under stress. 

Yet these ordinary missteps routinely produce 

extraordinary financial consequences. 

Reprisal findings do not require dramatic evidence of 

malice. They often arise from the inability to 

demonstrate continuity and fairness. 



 
 
 
 
 
For Canadian HR leaders, the lesson is practical. Most 

reprisal exposure is preventable. It is not about 

perfection. It is about process integrity. 

  



 
 
 
 
 

BUILDING A LITIGATION-READY PERFORMANCE FILE 
By the time a termination decision is challenged in 

court or before a tribunal, the narrative is no longer 

controlled by the organization. It is reconstructed from 

documents. Emails. Notes. Reviews. Warnings. PIPs. 

Internal messages between managers. 

The file becomes the story. 

And in Canadian employment litigation, the strength of 

that story often determines whether a matter settles 

early or becomes expensive and prolonged. 

A litigation-ready performance file is not built the week 

before termination. It is built gradually, through 

consistent and disciplined management. 

The File Must Tell a Chronological Story 

Courts and tribunals look for continuity. 

A defensible file shows that expectations were clear 

from the beginning. It shows that concerns were 

raised when they first emerged. It shows that feedback 

was delivered before escalation. It shows that support 

was offered. It shows that consequences were 

explained. 

If the file instead contains months of silence followed 

by a burst of documentation shortly before 

termination, the credibility of the process weakens 

significantly. 

Chronology does not need to be exhaustive. It needs to 

be consistent. 

When an adjudicator reads the record, the story should 

unfold logically. Expectations. Emerging issues. 

Coaching. Formal warning. PIP. Follow-up. Decision. 

If the story feels abrupt or reactive, the employer’s 

position becomes harder to defend. 

Contemporaneous Notes Matter More Than Polished 

Memos 

In litigation, simple dated notes can carry more weight 

than formal documents drafted later. 

A brief summary email after a coaching conversation 

that identifies the issue discussed and the expectation 

going forward can be powerful evidence. It shows that 

concerns were real and communicated. 

Waiting to formalize everything into lengthy 

disciplinary letters is less effective if no prior record 

exists. 

HR should encourage managers to develop the habit of 

documenting key conversations in real time. This is 

not about building a case against employees. It is 

about preserving accuracy. 

Memory fades. Tone shifts. Intentions are questioned. 

Contemporaneous notes anchor credibility. 

Objective Language Reduces Risk 

A litigation-ready file is factual, not emotional. 

Statements such as “John is lazy” or “She has a bad 

attitude” create problems. They are subjective and 

invite argument. Replace conclusions with observable 

behaviour. “Three client reports were submitted after 

deadline despite prior reminders.” “The team meeting 

scheduled for May 3 was cancelled without notice to 

attendees.” 

Specifics are defensible. Character judgments are not. 

Canadian judges frequently emphasize proportionality 

and fairness. Objective documentation demonstrates 

both. 

Avoid Email Venting 

One of the most common self-inflicted wounds in 

employment litigation is internal email commentary. 

Managers vent. They speculate. They express 

frustration. Those emails are later produced in 

disclosure. 

Human rights tribunals and courts consider the full 

context of communication. A single careless email 

referencing irritation about a complaint can undermine 

an otherwise legitimate performance case. 



 
 
 
 
 
HR should train leaders to assume that every written 

communication could be read aloud in a hearing room. 

Because it might be. 

Professional tone is not a courtesy. It is a safeguard. 

Consistency Between Reviews, Warnings, and 

Termination Letters 

A litigation-ready file is internally aligned. 

If annual reviews describe performance as meeting 

expectations, written warnings must explain what 

changed and when. If termination letters cite specific 

deficiencies, those deficiencies should appear in 

earlier documentation. 

Inconsistent messaging creates vulnerability. Courts 

notice when termination letters introduce issues never 

previously documented. 

Before any termination decision is finalized, HR should 

conduct a file audit. Do the documents align? Does the 

rationale for termination appear consistently 

throughout the file? Is there a clear progression? 

If not, reassessment may be necessary. 

Comparator Awareness 

As discussed in the previous section, comparative 

treatment often drives reprisal findings. 

A litigation-ready system includes awareness of how 

similar cases were handled. If other employees 

engaged in comparable conduct and were coached 

rather than disciplined, that context must be 

considered before escalating. 

This does not require rigid uniformity. It requires 

thoughtful justification. 

HR oversight helps ensure that individual managers 

are not operating in isolation, creating inconsistent 

standards across the organization. 

The Pre-Termination File Review 

Before proceeding with termination, particularly where 

protected activity has occurred, HR should conduct a 

structured review. 

Does the file show documented performance concerns 

that predate any complaint or protected event? 

Were expectations clearly communicated? 

Was the employee warned that continued deficiencies 

could result in termination? 

Was a reasonable opportunity to improve provided? 

Is the proposed reason for termination consistent with 

prior documentation? 

If the answer to these questions is yes, the 

organization’s position is significantly stronger. 

If the answer is uncertain, the cost of delaying 

termination to reinforce process integrity is often far 

lower than the cost of defending a weak file later. 

Performance Management as Risk Governance 

It is useful to think of performance management not 

simply as a people process but as governance 

infrastructure. 

Finance departments maintain controls to prevent 

misstatement. IT teams implement cybersecurity 

protocols to prevent breaches. HR builds 

documentation discipline to prevent legal exposure. 

When documentation standards are loose, termination 

decisions become unpredictable risks. When 

documentation discipline is embedded culturally, the 

organization operates from a position of strength. 

Canadian employment litigation is rarely won through 

argument alone. It is won through process evidence. 

  



 
 
 
 
 

JURISDICTIONAL SNAPSHOT ACROSS CANADA: WHY LOCATION 

CHANGES THE RISK 
One of the most common blind spots in Canadian HR 

leadership is assuming that performance management 

risk looks the same everywhere. It does not. 

Reprisal protections exist in every jurisdiction in 

Canada, but they arise under different statutes, are 

enforced by different bodies, and carry different 

remedies. Add to that the overlay of common law 

wrongful dismissal principles and human rights 

legislation, and you have a layered legal environment 

that HR professionals must navigate carefully. 

Understanding that framework is not academic. It 

shapes how aggressively you discipline, how carefully 

you document, and how you assess termination risk. 

Employment Standards Anti-Reprisal Provisions 

Every province and territory has employment 

standards legislation that prohibits reprisals against 

employees who attempt to exercise statutory rights. 

These rights include claiming unpaid wages, 

requesting overtime pay, taking statutory leaves, or 

filing complaints with employment standards 

branches. 

For example, under Ontario’s Employment Standards 

Act, employers cannot intimidate, dismiss, or 

otherwise penalize an employee for asserting rights 

under the Act. British Columbia, Alberta, Quebec, and 

other jurisdictions contain similar prohibitions. 

The practical implication is straightforward. If an 

employee complains about unpaid overtime and is 

disciplined shortly afterward for performance issues, 

the employer must be prepared to demonstrate that 

the discipline was unrelated to the wage complaint. 

These cases are often investigated by government 

officers rather than litigated in civil court. That means 

documentation is reviewed early, and reinstatement 

can be ordered in certain circumstances. 

HR leaders should assume that employment standards 

officers will look first at timing and documentation 

continuity. 

Human Rights Legislation and Retaliation 

Every Canadian jurisdiction also has human rights 

legislation that prohibits retaliation against individuals 

who assert discrimination rights or request 

accommodation. 

In Ontario, the Human Rights Code explicitly prohibits 

reprisal. British Columbia’s Human Rights Code 

contains similar language. Federally regulated 

employers are governed by the Canadian Human 

Rights Act, which also includes anti-retaliation 

protections. 

Human rights tribunals have broad remedial powers. 

They can award damages for injury to dignity, lost 

wages, and in some cases public interest remedies 

such as mandatory training or policy revisions. 

Importantly, human rights damages are not capped in 

the same way that statutory minimum termination 

entitlements are. Awards for injury to dignity 

commonly range from five figures upward, depending 

on severity. 

From a performance management perspective, this 

means that when performance concerns intersect with 

protected grounds such as disability, race, sex, family 

status, or religion, documentation and accommodation 

analysis must be airtight. 

A performance issue linked even partially to an 

unaddressed accommodation need can evolve into a 

discrimination and reprisal case quickly. 

Occupational Health and Safety Anti-Reprisal 

Protections 

Occupational health and safety statutes across 

Canada include explicit anti-reprisal protections. 



 
 
 
 
 
Employees have the right to refuse unsafe work, report 

hazards, and participate in safety committees without 

fear of discipline. 

If performance discipline follows a safety complaint or 

work refusal, OHS regulators may investigate whether 

the discipline was retaliatory. 

Remedies can include reinstatement, back pay, and 

administrative penalties. These proceedings are often 

faster and less formal than civil litigation, but the 

consequences can be disruptive. 

For HR professionals in safety-sensitive industries 

such as construction, manufacturing, and 

transportation, this layer of risk is significant. The 

closer the timing between a safety complaint and 

discipline, the more carefully the file must 

demonstrate independent performance concerns. 

Federal Employers and Unjust Dismissal 

Federally regulated employers operate under the 

Canada Labour Code. Non-unionized employees with 

at least 12 months of service may file unjust dismissal 

complaints rather than pursuing common law wrongful 

dismissal claims. 

The Canada Industrial Relations Board has the 

authority to order reinstatement and compensation if 

dismissal is found unjust. 

This changes the risk calculation. In the federal 

sphere, termination without cause is not automatically 

insulated by notice payment. Employers must 

demonstrate just cause or valid reasons. 

For performance cases in federally regulated 

workplaces, documentation discipline becomes even 

more critical because reinstatement is a realistic 

outcome. 

Common Law Overlay Across Provinces 

Outside Quebec and the federal unjust dismissal 

regime, most non-unionized employees rely on 

common law wrongful dismissal claims when 

terminated without cause. 

As discussed earlier, reasonable notice is assessed 

based on age, service, position, and labour market 

conditions. Courts also evaluate the manner of 

dismissal. Poor performance management practices 

can influence both liability and damages. 

What is important to remember is that reprisal 

allegations often accompany wrongful dismissal 

claims. Even if the reprisal component fails, the 

narrative can influence how the court views the 

employer’s conduct. 

Canadian judges expect procedural fairness. They 

expect warning. They expect opportunity. They expect 

good faith. 

Layered Risk, Single File 

The most important practical insight for HR leaders is 

this. 

The employee does not choose only one legal avenue. 

A single termination can trigger multiple proceedings. 

A human rights application. An employment standards 

complaint. A civil wrongful dismissal action. In 

federally regulated workplaces, an unjust dismissal 

claim. 

All of those forums will examine the same 

documentation. 

That means the performance file must withstand 

scrutiny across multiple legal lenses. It must 

demonstrate that expectations were clear, that 

discipline was proportionate, that accommodation was 

considered where required, and that timing does not 

suggest retaliation. 

Location matters. Statutes differ. Remedies vary. But 

the common thread is documentation continuity and 

process integrity. 

Why HR Strategy Must Be Jurisdiction-Aware 

National employers often underestimate provincial 

differences. A performance approach that appears low 

risk in one province may carry greater exposure in 

another, particularly where statutory reinstatement 

powers exist. 



 
 
 
 
 
For multi-jurisdiction employers, HR policy design 

should account for the most risk-sensitive regime in 

which the organization operates. Training managers to 

a consistent national standard reduces variability and 

strengthens defensibility. 

Ultimately, the legal frameworks differ in structure but 

converge in expectation. Canadian employment law 

rewards fairness, transparency, and consistency. It 

penalizes reactionary discipline and thin 

documentation. 

  



 
 
 
 
 

STRATEGIC RECOMMENDATIONS FOR HR LEADERS: FROM 

REACTIVE DISCIPLINE TO RISK CONTROL 
If there is one theme that runs through this entire 

report, it is this. 

Most reprisal claims do not arise because employers 

lack authority. They arise because employers lack 

structure. 

Performance management in Canada is not merely a 

supervisory skill. It is a risk governance function. 

When it is inconsistent, emotional, or undocumented, 

termination becomes unpredictable and expensive. 

When it is structured, fair, and continuous, the 

organization operates from a position of strength. 

The difference is rarely legal knowledge alone. It is 

operational discipline. 

Treat Documentation as Infrastructure, Not 

Administration 

High-performing organizations do not treat 

documentation as bureaucracy. They treat it as 

infrastructure. 

Finance does not apologize for internal controls. IT 

does not apologize for security protocols. HR should 

not apologize for structured performance 

documentation. 

Managers often resist documentation because it feels 

time-consuming or uncomfortable. The result is 

informal coaching without record. That may feel 

efficient in the short term, but it is expensive in the 

long term. 

HR leaders must set a cultural expectation. If a 

conversation about performance matters enough to 

have, it matters enough to document. 

That documentation does not need to be complex. It 

needs to be clear, timely, and factual. 

Train Managers to Deliver Honest Reviews 

Inflated performance reviews are one of the most 

common seeds of litigation. 

Managers often avoid difficult feedback to preserve 

morale or avoid conflict. The unintended consequence 

is that termination later appears sudden and unfair. 

Training should focus on two skills. Delivering candid 

feedback respectfully, and documenting that feedback 

objectively. Managers must understand that avoiding 

discomfort today often creates legal exposure 

tomorrow. 

Canadian courts consistently look at whether 

employees were warned. Honest reviews protect the 

organization and, in many cases, give employees a 

genuine opportunity to correct course. 

Audit Performance Files Before You Need Them 

Most HR departments conduct policy audits. Fewer 

conduct performance file audits. 

A proactive HR function periodically reviews discipline 

patterns across departments. Are warnings being 

issued consistently? Are expectations clearly 

documented? Do performance reviews align with 

coaching history? 

This kind of audit identifies risk early. It also prevents 

selective enforcement patterns that can trigger 

reprisal findings. 

Waiting until termination to review the file is reactive. 

Reviewing files regularly is preventative. 

Separate Emotion From Process 

Performance conflicts are rarely purely technical. They 

involve personality, frustration, and stress. 

HR’s role is to insulate the process from those 

emotions. 

When a complaint has been filed, when a manager 

feels accused, when tension rises, that is precisely 



 
 
 
 
 
when procedural discipline must increase. Structural 

separation of investigation and discipline decisions 

can protect the organization from claims of retaliatory 

motive. 

Encourage managers to ask one critical question 

before acting. If this decision were reviewed by a 

judge, would it appear measured and proportionate? 

That mental check alone can prevent costly 

escalation. 

Be Strategic About Cause 

One of the most expensive mistakes Canadian 

employers make is overreaching on just cause. 

Cause eliminates notice obligations. That makes it 

tempting. But it is also difficult to prove in 

performance cases. When it fails, it weakens the 

employer’s credibility and increases costs. 

HR leaders should approach cause with caution. 

Unless the evidence is strong and proportionality is 

clear, termination without cause following a 

documented process is often the safer and more 

predictable route. 

Risk management is not about proving a point. It is 

about protecting the organization. 

Embed Fairness Into Policy Design 

Performance management policies should reflect legal 

realities. 

They should define expectations clearly. They should 

outline progressive discipline principles. They should 

describe the use of performance improvement plans. 

They should emphasize documentation and 

consistency. 

Most importantly, they should reinforce that protected 

activity does not insulate employees from 

accountability, but it does require heightened 

objectivity and care. 

When fairness is embedded structurally, managers are 

less likely to improvise under pressure. 

The Leadership Mindset Shift 

There is a mindset shift that separates reactive HR 

functions from strategic ones. 

Reactive HR views termination as the event. Strategic 

HR views performance management as the system. 

When the system is strong, termination decisions 

become straightforward. The file supports the 

decision. Settlement discussions are predictable. 

Litigation risk is contained. 

When the system is weak, every termination feels 

risky. Every complaint feels threatening. Every file 

review feels uncertain. 

Canadian employment law is not designed to trap 

employers. It is designed to enforce fairness and good 

faith. Organizations that operate transparently and 

consistently are rarely surprised by outcomes. 

The Core Reality 

Performance issues can turn into reprisal claims. That 

is a fact. 

But reprisal findings are not random. They arise from 

identifiable patterns. Gaps in chronology. Inconsistent 

documentation. Emotional escalation. Inflated 

reviews. Overreaching cause arguments. 

Every one of those patterns is preventable. 

For Canadian HR professionals, the goal is not to 

eliminate performance management risk entirely. That 

is impossible. The goal is to ensure that when 

discipline occurs, the file tells a clear and credible 

story. 

A story of expectations communicated. Concerns 

raised early. Support provided. Opportunity given. 

Decisions made proportionately. 

When that story is visible on paper, termination 

becomes a business decision rather than a legal 

gamble. 

And that is the difference between reactive discipline 

and defensible leadership



APPENDIX TOOL 1: PERFORMANCE DOCUMENTATION 

CHECKLIST 
Litigation-Readiness Review for Canadian HR Professionals 

This checklist is designed to be used before issuing formal discipline, placing an employee on a Performance 

Improvement Plan, or approving termination. 

It is not a formality. It is a risk control tool. 

If a wrongful dismissal claim, human rights application, or reprisal complaint were filed tomorrow, this checklist helps 

answer the most important question: does the file tell a consistent and defensible story? 

1. Expectation Clarity 

Before discipline escalates, confirm that expectations were clearly established. 

Has the employee’s core role been documented in a current job description that reflects reality? Were performance 

standards communicated clearly and, where appropriate, in writing? Are targets, metrics, or behavioural expectations 

objectively defined rather than implied? Is there evidence that the employee understood those expectations? 

If expectations are vague or undocumented, discipline may appear arbitrary. Courts and tribunals routinely ask whether 

the employee knew what was required. If that cannot be demonstrated, the process begins on unstable ground. 

2. Chronology of Performance Concerns 

Performance issues should appear gradually in the file, not suddenly. 

Are there contemporaneous notes or follow-up emails documenting early concerns? Do performance reviews reflect 

emerging deficiencies honestly rather than optimistically? Did concerns appear before any protected activity occurred? 

Is there a clear progression from informal coaching to formal warning? 

If the first documented concern appears only after a harassment complaint, accommodation request, safety refusal, or 

wage complaint, reprisal risk increases significantly. Chronology builds credibility. Silence weakens it. 

3. Progressive Discipline Integrity 

Confirm that the employee was warned appropriately and proportionately. 

Was the issue clearly described in factual terms? Was the required improvement explained specifically? Was the 

employee informed that continued deficiencies could result in further discipline, up to and including termination? Was 

the level of discipline proportionate to the seriousness and frequency of the issue? 

Canadian courts frequently emphasize warning and opportunity. Sudden escalation without prior notice is difficult to 

defend, especially in performance-based terminations. 

4. Opportunity to Improve 

Before termination for performance, verify that improvement was realistically possible. 



 
 
 
 
 
Was a reasonable timeframe provided for correction? Were expectations measurable and achievable within that 

timeframe? Were follow-up meetings held during the improvement period? Was support, training, or clarification 

offered where appropriate? 

If the employee can argue they were not given a fair opportunity to improve, the employer’s position weakens. A 

defensible file demonstrates genuine opportunity, not procedural compliance. 

5. Accommodation Analysis 

If performance issues may intersect with a protected ground, this step is critical. 

Has the employee disclosed a disability, medical condition, family status issue, or other protected characteristic? Was 

accommodation discussed and assessed before discipline escalated? Is there documentation showing that 

accommodation options were explored and, where appropriate, implemented? 

Failure to consider accommodation can quickly transform a performance issue into a discrimination and reprisal case. 

Even if performance remains deficient, the employer must be able to demonstrate that accommodation obligations 

were addressed in good faith. 

6. Comparator Consistency 

Review how similar cases were handled within the organization. 

Have other employees engaged in comparable conduct or displayed similar deficiencies? Were they disciplined at the 

same level? If outcomes differed, is there a documented and rational explanation for the difference? 

Selective enforcement is one of the most common triggers for reprisal findings. Consistency does not require identical 

outcomes, but it does require defensible reasoning. 

7. Tone and Communication Review 

Before issuing discipline or termination, review the language used throughout the file. 

Are written communications factual rather than emotional? Do emails avoid sarcasm, frustration, or commentary about 

complaints or protected activity? Is the reasoning consistent across reviews, warnings, and proposed termination 

documentation? 

Assume that every internal email may be disclosed in litigation. Because it likely will be. 

8. Protected Activity Proximity Assessment 

If the employee engaged in protected activity, assess timing carefully. 

Did performance concerns begin before the protected activity? If discipline followed the protected event, can 

continuity be demonstrated clearly? Would this decision have occurred on the same timeline absent the protected 

activity? 

If the answer is uncertain, the organization should pause and reassess risk before proceeding. 

9. Cause Versus Without Cause Strategy Review 

If termination is being considered, evaluate the strategic approach. 



 
 
 
 
 
Does the documentation clearly support just cause under Canadian law? Were warnings explicit about job jeopardy? Is 

proportionality defensible? Would alleging cause likely withstand judicial scrutiny? 

If evidence is not overwhelming, termination without cause may be the more prudent and financially predictable path. 

10. Final Litigation Readiness Question 

Before approving termination, ask one final question. 

If this entire file were reviewed by a judge, tribunal member, or employment standards officer, would it appear fair, 

proportionate, and consistent? 

If there is hesitation in answering yes, further review may be necessary before action is taken. 

This checklist is not about slowing down performance management. It is about strengthening it. When documentation 

discipline becomes standard practice rather than crisis response, termination becomes a strategic decision rather than 

a legal gamble. 

  



 
 
 
 
 

APPENDIX TOOL 2: DEFENSIBLE PERFORMANCE IMPROVEMENT 

PLAN TEMPLATE 
Structured for Canadian Legal Scrutiny 

This template reflects what Canadian courts and tribunals look for in performance-based terminations: clarity, fairness, 

proportionality, and genuine opportunity to improve. 

It is not a script for dismissal. It is a structured opportunity for correction. When properly used, it significantly 

strengthens defensibility. 

You can adapt this to your internal format, but the structural elements should remain intact. 

Performance Improvement Plan 

Employee Name: 

Position: 

Department: 

Manager: 

HR Representative: 

Date Issued: 

Review Period: 

1. Purpose of This Plan 

This section should clearly and calmly explain why the PIP is being issued. 

Sample language: 

This Performance Improvement Plan is intended to address specific performance concerns that have been discussed 

with you previously. The purpose of this plan is to clarify expectations, provide support where appropriate, and 

establish measurable objectives to assist you in meeting the requirements of your role. 

The tone should reflect correction and clarity, not punishment or frustration. 

2. Summary of Documented Performance Concerns 

This section must be specific and tied to prior documentation. 

Do not introduce new issues unless they are clearly documented and recently communicated. 

Structure each concern carefully. 

Performance Area 1: 

Describe the deficiency factually. Reference dates, missed deadlines, measurable results, or documented behaviours. 

Prior Communication: 

Identify when and how this issue was previously discussed. Reference performance reviews, coaching notes, written 

warnings, or emails. 

Repeat this structure for each performance area. 



 
 
 
 
 
Avoid general statements such as “poor attitude.” Focus on observable behaviour and measurable outcomes. 

3. Required Performance Standards 

For each concern, define clearly what acceptable performance looks like. 

Structure expectations this way. 

Expectation 1: 

Define measurable or observable criteria. Include deadlines, performance metrics, behavioural standards, or reporting 

requirements. 

Measurement Method: 

Explain how performance will be evaluated. For example, monthly sales reports, completed project deadlines, 

documented supervisory meetings, customer feedback metrics. 

Clarity here reduces later dispute. If improvement cannot be measured, it is difficult to defend a finding of failure. 

4. Improvement Timeline 

Specify the duration of the plan and interim check-in dates. 

Example: 

The review period for this plan will be 60 days beginning on the date of issuance. Formal progress meetings will take 

place on the following dates: [insert dates]. 

The timeframe must be reasonable given the role and nature of the deficiencies. Unrealistic timelines weaken 

credibility. 

5. Support and Resources 

Canadian courts consider whether the employer provided a genuine opportunity to improve. 

Outline the support being offered, such as additional training, clarification of expectations, more frequent supervisory 

meetings, coaching sessions, or adjusted workload where appropriate. 

If accommodation issues have been raised, confirm that accommodation has been discussed and addressed where 

required. This demonstrates good faith and reduces discrimination exposure. 

Support does not mean lowering standards. It means enabling improvement. 

6. Consequences of Failure to Improve 

Clarity is critical. 

Sample language: 

Failure to demonstrate sustained and measurable improvement in the areas identified above may result in further 

disciplinary action, up to and including termination of employment. 

Canadian courts routinely assess whether the employee was clearly warned that employment was at risk. This 

language provides that warning without hostility. 



 
 
 
 
 
7. Employee Acknowledgment 

The employee’s signature should confirm receipt, not agreement. 

Sample language: 

I acknowledge receipt of this Performance Improvement Plan. My signature confirms that the contents have been 

reviewed with me. It does not necessarily indicate agreement. 

Provide space for employee comments if appropriate. This reinforces fairness and procedural integrity. 

Implementation Best Practices 

Ensure that scheduled check-ins occur and are documented. 

Acknowledge improvement where it occurs. 

Document ongoing deficiencies factually. 

Avoid introducing unrelated issues mid-plan unless formally addressed separately. 

Maintain consistent, professional tone throughout. 

If improvement occurs, confirm that clearly in writing. If improvement does not occur, ensure that any termination 

rationale aligns precisely with the documented expectations and deficiencies outlined in the plan. 

Strategic Note for HR Leaders 

A PIP strengthens defensibility only when it reflects a genuine opportunity. If the decision to terminate has already 

been made, issuing a PIP merely to create documentation is risky. Canadian tribunals are sensitive to procedural 

manipulation. 

If performance remains deficient after a properly structured and fairly implemented PIP, termination without cause is 

often the more predictable and financially prudent option unless the evidence clearly supports just cause. 

This template, used consistently and with integrity, becomes one of the strongest protective tools available to 

Canadian HR professionals. 

  



 
 
 
 
 

APPENDIX TOOL 3: PRE-TERMINATION RISK AUDIT TOOL 
Structured Decision Framework for Canadian HR Professionals 

This tool is designed to be used immediately before approving a performance-based termination. 

It forces discipline at the most dangerous moment in the process: when frustration is high, timelines feel urgent, and 

managers want resolution. 

The purpose is not to delay necessary action. It is to prevent avoidable liability. 

HR should walk through this audit deliberately and document the answers. 

Step 1: Chronology Review 

Ask the foundational question first. 

When did documented performance concerns begin? 

Confirm that the file shows a clear progression from early coaching to formal warning or PIP. If documentation begins 

only recently, especially after a complaint, accommodation request, safety concern, medical leave, or wage issue, 

reprisal risk increases significantly. 

Ask directly: do we have contemporaneous documentation that predates any protected activity? 

If the answer is no, termination risk is elevated. 

Step 2: Protected Activity Proximity Assessment 

Identify whether the employee has engaged in any protected activity within the last 12 months. 

This includes harassment complaints, human rights concerns, accommodation requests, medical leaves, safety 

refusals, wage complaints, whistleblowing, or participation in investigations. 

If protected activity occurred, assess timing. 

Did discipline begin before the protected event? 

Has tone or scrutiny changed since the protected event? 

Would this termination be occurring on the same timeline absent that event? 

If there is uncertainty, reassess carefully before proceeding. 

Step 3: Accommodation Confirmation 

If the employee has raised medical, disability, family status, or other human rights issues, confirm that accommodation 

obligations have been addressed. 

Has accommodation been discussed in good faith? 

Were medical notes requested appropriately? 

Were reasonable adjustments explored? 

Is there documentation of the analysis? 



 
 
 
 
 
Failure to address accommodation properly is one of the fastest ways to convert a performance case into a 

discrimination and reprisal case. 

Step 4: Progressive Discipline Integrity Check 

Confirm that the employee received clear warning. 

Was the performance issue described specifically? 

Was improvement clearly defined? 

Was the employee told that continued deficiencies could result in termination? 

Was the timeframe for improvement reasonable? 

If termination is being considered for incompetence without clear warning that employment was at risk, cause will 

almost certainly fail and without-cause termination may still appear abrupt. 

Step 5: Comparator and Consistency Review 

Examine whether similarly situated employees have engaged in similar conduct. 

Were they disciplined at the same level? 

If not, is there a documented and defensible explanation? 

Selective enforcement is frequently cited in reprisal findings. HR should ensure that this termination decision is 

consistent with organizational practice. 

Step 6: Documentation Alignment Review 

Before drafting a termination letter, conduct a file alignment review. 

Do performance reviews align with disciplinary documentation? 

Are the reasons for termination consistent across all documents? 

Are there contradictions between prior evaluations and current conclusions? 

Shifting narratives damage credibility. Termination rationale must reflect the documented history clearly and 

consistently. 

Step 7: Cause Versus Without Cause Strategy Assessment 

This is where strategic discipline matters most. 

Does the documentation clearly support just cause under Canadian law? 

Were warnings explicit about job jeopardy? 

Is the misconduct or incompetence serious enough to meet the high cause threshold? 

Would a judge likely view the termination as proportionate? 

If there is any doubt, termination without cause may be the more financially prudent and defensible path. 

Alleging cause and failing is often more expensive than paying notice initially. 

Step 8: Tone and Communications Audit 

Review internal communications before proceeding. 



 
 
 
 
 
Are there emails reflecting frustration about complaints? 

Are there messages that could be interpreted as retaliatory? 

Has language remained factual and professional throughout? 

Assume that every written communication will be disclosed in litigation. If internal tone undermines the stated 

rationale, risk increases. 

Step 9: Financial Exposure Assessment 

Before final approval, quantify potential exposure. 

Estimate common law notice risk based on age, service, role, and market conditions. 

Estimate potential human rights damages if a reprisal claim were advanced. 

Estimate legal costs if litigation proceeds. 

This exercise reframes termination as a business decision rather than an emotional one. 

If exposure is significant, consider whether further documentation or structured resolution discussions are warranted. 

Step 10: Final Defensibility Question 

Ask one final question before action is taken. 

If this entire file were placed before a judge, human rights adjudicator, or employment standards officer tomorrow, 

would it appear fair, proportionate, and consistent? 

If the answer is confidently yes, the organization is positioned strongly. 

If the answer is hesitant or qualified, pause. 

The cost of one additional week of disciplined review is often far lower than the cost of defending a weak termination. 

 

This Pre-Termination Risk Audit Tool transforms termination from a reactive event into a structured governance 

decision. 

  



 
 
 
 
 

APPENDIX TOOL 4: JURISDICTIONAL ANTI-REPRISAL 

COMPARISON TABLE 
Canada-Wide Snapshot for HR Leaders 

Performance management risk in Canada is layered. A single termination can engage employment standards 

legislation, human rights codes, occupational health and safety statutes, and in federally regulated workplaces, the 

Canada Labour Code unjust dismissal regime. 

The table below provides a high-level comparative snapshot. It is not a substitute for legal advice, but it highlights 

where reprisal exposure most commonly arises. 

Anti-Reprisal & Related Protections Across Canada 

Jurisdiction 
Employment Standards 

Anti-Reprisal 

Human Rights 

Retaliation 
OHS Anti-Reprisal 

Special Notes on Termination 

Risk 

British 

Columbia 

Yes. Employees 

protected for asserting 

ESA rights. Complaints 

investigated by 

Employment Standards 

Branch. 

Yes under BC 

Human Rights 

Code. Damages for 

injury to dignity 

common. 

Yes under Workers 

Compensation Act. 

Reinstatement 

possible. 

No statutory unjust dismissal 

regime for non-union employees. 

Common law notice applies. 

Alberta 
Yes under Employment 

Standards Code. 

Yes under Alberta 

Human Rights Act. 

Yes under OHS Act. 

Complaints 

investigated by 

regulator. 

Common law notice regime. 

Courts emphasize 

proportionality and warning in 

performance cases. 

Saskatchewan 

Yes under 

Saskatchewan 

Employment Act. 

Yes under 

Saskatchewan 

Human Rights 

Code. 

Yes under 

Saskatchewan 

Employment Act 

(OHS provisions). 

Common law notice. 

Reinstatement possible in OHS 

reprisal findings. 

Manitoba 
Yes under Employment 

Standards Code. 

Yes under Human 

Rights Code. 

Yes under 

Workplace Safety 

and Health Act. 

Common law notice regime. 

Human rights damages can 

include injury to dignity. 

Ontario 
Yes under Employment 

Standards Act. 

Yes under Ontario 

Human Rights 

Code. Reprisal 

claims common at 

HRTO. 

Yes under 

Occupational 

Health and Safety 

Act. Reinstatement 

available. 

Common law notice often 

substantial. Inflated reviews 

frequently cited in litigation. 



 
 
 
 
 

Jurisdiction 
Employment Standards 

Anti-Reprisal 

Human Rights 

Retaliation 
OHS Anti-Reprisal 

Special Notes on Termination 

Risk 

Quebec 

Yes under Act 

Respecting Labour 

Standards. 

Yes under Quebec 

Charter of Human 

Rights and 

Freedoms. 

Yes under Act 

Respecting 

Occupational 

Health and Safety. 

Distinct civil law system. 

Employees with 2+ years’ service 

can file complaints for dismissal 

without good and sufficient 

cause. Reinstatement possible. 

New Brunswick 
Yes under Employment 

Standards Act. 

Yes under Human 

Rights Act. 
Yes under OHS Act. Common law notice regime. 

Nova Scotia 
Yes under Labour 

Standards Code. 

Yes under Human 

Rights Act. 
Yes under OHS Act. Common law notice regime. 

Prince Edward 

Island 

Yes under Employment 

Standards Act. 

Yes under Human 

Rights Act. 
Yes under OHS Act. Common law notice regime. 

Newfoundland 

& Labrador 

Yes under Labour 

Standards Act. 

Yes under Human 

Rights Act. 
Yes under OHS Act. Common law notice regime. 

Federal 

(Canada Labour 

Code) 

Yes under Canada 

Labour Code. 

Yes under Canadian 

Human Rights Act. 

Yes under Canada 

Labour Code OHS 

provisions. 

Non-union employees with 12+ 

months’ service may file unjust 

dismissal complaints. 

Reinstatement and 

compensation possible. 

Termination without cause is not 

automatically insulated by notice 

payment. 

 

Key Strategic Observations for HR Leaders 

First, reprisal protection exists everywhere. No jurisdiction permits retaliation against employees for asserting 

statutory or human rights. 

Second, reinstatement is a real possibility under OHS and federal unjust dismissal regimes. This changes risk 

calculations significantly compared to common law notice-only exposure. 

Third, Quebec and federally regulated employers face unique dismissal standards that differ from common law 

provinces. In these jurisdictions, performance documentation must be particularly robust because reinstatement is 

more readily available. 

Fourth, human rights legislation in every province provides broad remedial authority, including damages for injury to 

dignity and lost wages. When performance issues intersect with protected grounds, exposure expands quickly. 



 
 
 
 
 
Fifth, even in common law provinces, reprisal allegations often accompany wrongful dismissal claims. While the legal 

frameworks differ, the documentation reviewed is the same. 

The takeaway is simple. Regardless of jurisdiction, the performance file must withstand scrutiny across multiple legal 

lenses. The statutes may differ. The evidentiary expectations are remarkably consistent: clarity, continuity, fairness, 

and proportionality. 

 


